
Motivatio 


ks defendant of f-ar. Oberstabsarst, Dr. /alter Waisg - 

pfennig, I beg to submit tf.e following against the sentence of test 
20th 1945 : 

It is proved that V/eiaapfennig had received the direct 
der frota the commander to shoot at pieces of wreckage and that 
■Veisspfennig has executed this order. ftelsspfejmig was just as bound 
as anybody else on the U-boat to execute the orders of the comnander, 

because the comnander alone holds the responsibility for the orders 
given by him. 

There may be a difference bevJ$een Weicspfennij&g aand the 
other mx accused inasmuch as Ueisspfennig is a physician and as such 
he is obliged not to use any weapon for offensive purposes. If he 
had received an order to shoot at human beings he would have had to 
refsuse this order and would have actually done to. In this que*e^Hi 
however the weapon was not used for an offensive purpose. ’Veisgpfen- 
r.ig had received the order to shoot at pieces of wreckage and did net 
consider this an action which was prohibited for him by the rules 
1T alid for physicians. Also to the physician shooting as such 13 not 
prohibited, dvery physician is trained with arms so that he can uae 
them for his own protection or for the protection of wounded men 
■ Ln ^ 1J It is only forbidden to him to actually take part in 

a fight as the o rder of the commander did not demand an/ offensive 
action o. ..eluapfennig, Vie executed this order. His position in 

view of these facts is therefore not different tb the other ones 
concerned in this case.- 

After being sentenced ''eiaspfennig expressed himself 
in writing as follows : 

" the night of 15th/14th March 1944 I entered the bridge 
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fired. I only saw 

not standing directly «t tt! h!?J, immediately sunk. I was 
see all^ th5t tappened! b o^ that 1 <=°»M not 

™» "OTiag up .ni'dow: IttJuSS L ted 4 "^ »« 

have not 3eQ n anythiS of tZ leaner came on board. I 

seen any lights on the rs f+«, t U + r °f a _'ion, neither have I 

my last'word which however was not ^nt polnt thi ^ in 

fclUniinate the traces of the «unk “®* irl or der to 

wreckage should be brought below the th ® floating pieces of 

a MG was fixed at the starboa^sId! ?** purp03a 

commander, the officer of the watch r h T th + Jrid & e were the 

the aotion-bridge-watch T r!v,^i #' Leu tnsnt Oolditz and 

ehoot from the commander, he^was atandin? d h th fw dlreCt order to 
not object to this order 1+ lu standing beside me. I oould 

0 Ob.Leutnant Colditz was look-out else was at ha «d. 

action-bridge-watohnand coSd nofleave n f ,^ Pe u Vl3e the 

a warrant-man but was officer nr + 1 , f ® k ~IT 1 S p0dt ‘ He was not 
watch his sector)* Aa I knpw tVio * e r i^S e “' ,,? 3tch and had to 
it did not w into' D v ££ l f or e lM e tine 

unlawful act by this ord«i n« +1 he °ould demand from me an 
wreckage we to be "ee^ but no ^ aide Pi*«a of 

have seen human beings'at thfe^lide^oth 61 ^’ nei1:her the others 
would have told me bo. I re**rd!d *J they certainly 
I should not shoot at human "beings ra9r Xn " UGn a way that 

body else^rLJved'tSf nto^ahe^r^ 6 h‘ 8 KS ' falle3 ■“> ™ne- 

that I as a phyaioiJn M °,V° 3hoot - 1 

sive purpose, however it is rot ! ! a weapon for offen- 

wreckage. As I did not receive a- 0 ^% ° ? es1;roy P^ces of 
beings I felt no scruples even -i/o ^ sh ? ot at human 

in this case the weapon was not used'V G f?" to shoot because 

to shoot a t Hine ZfThfd ioLi™d Bl « rea ?- Ti!elf Jwtlf’S 
la ting the convention of Seuava without vio- 

to shoot at the pieces of wrtcka -e. 6 iayself Justified 

command during the war. The siJwn!U a f> even the first board- 
a 7 first sinking. The lon^ • r^i 19 ® J . jfle steamer 'was also 

merged state, the heat in't^- t voyage in a sub- 

considerablv and I ha a the Una . pics haa torn at my nerves 

and the crew. She ohasirSf and^ ZITZZ 1 ™ Z the other o^lcers 
caused with all of us consider!hit Hr kin + ° J - the ^beamer had 
this must be added the stf! fn JJ® Unrest a ^ d excitement. To 
exposed to hostile air-attack- ^nnT* area which was especially 
twice sighting and airplanejd' ^ 9 ' f day ® before we were 
ducted his boat safelv th?of^h °iV^ the ® 0111l8,ldM had cen¬ 
to suppose in this moment +u J + f”" dangers. 1 also had 

for the seonritv of ?Sr!o!J !n?%r nted t0 - d ° ° nly the bsst 

any laws. I therefore saw n! Tf vvithout violating 

to oppose this order or to make any objections at &11 

into oon.ideS *— 
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In the main proceedings it was not proved that Weisapfennig .733 
aware of the fact that it waa an unlawful order, an order which 
demanded of him a punishable act. With this it is established that 
Weia 3 pfannig was bound to obey. Nobody can deny the generally 
recognized obligation of a subordinate towards the order of hi 3 
superior. Nobody can expect that a subordinate brings himself into 
a state of emergency by not obeying an order and risks to be 

accused later for disobedience or to expose himself to the martial 
law of the commander. 

It is to be remebered that the British military penal 
law in article 443 land warfare as printed in the manual of mili¬ 
tary law, does net hold the captive enemy responsible if he has 
acted on basis of a binding order. 

Also after the changing of this article one must 3 a*' 
that a punishment can only take place if obedience to military 
orders is o bviously- unlawful. However, in this case it was by no 

means clear to Jeiaspfennig that something obviously unlawful was 
demanded of him. 

Also the British Government recognizes the fact that 
the order of a superior doe3 not make the subordinate responsible, 
as is proved by the famous "Car oline’'-case. In this case a British 
snip had sunk an American one. The British Government demanded the 
release of those responsible because tie action proved to be . 

A public act done by persons in her Majesty's service, acting 

in obedience to superior orders and that the responsibility, if 

any, rested with her Majesty's Government.’ 1 (compare^ Pitt. Corbett, 

Leading cases on international law, 4th Edition, London 1922 page 85] 

* ■ 

Also from the fact that the British Government did not 
opposes* the Heichsgerichte-sentenco of June 4th 1921 in the"Bover- j 

castle" case it is evident that it has no objections to make 














































against the principle that the commanding superior alone is 
responsible and that the subordinate can only he punished if he 
was aware of the illegality of the order, which must be proved to 
him. The matter in question 'was a Reichsgericht- decision according 
to which a U-boat commander vvho£ hud sunk a hospital.-ship was ac¬ 
quitted as he had acted on higher orders. This decision does not 
stand in contradiction to the decision of the same court dated 
July 12th 1921 in the "IIsndovery-Gaatle" cane in which 2 officers 
of the watch of a U-boat were sentenced to 4 years prison for man= 
slaughter because the U-boat had shot at life-boats. In this cuse 
too the Reichsgericht recognises that the superior alone is respon¬ 
sible and the subordinate only in.ca3e he knew that this order 
constituted an act v/hich purposed a crime. In this case the <eichs- 
gericht could punish the 2 officers because it considered it proved 
that the accused knew that the execution of the order purposed only 
a crime. This prove is not brought about in the present case, a 
punishment therefore should not take place. 

sVeisapfennig as subordinate was bound to execute orders 
and he a3 well as the other members of the crew hud r_o right to 
examine the order for its lawfulness, he could not know if the 
commander purposed a punishable action. In the contrary, he was 
of the opinion that the execution of the order was a military neces¬ 
sity. It must be considered that it was his first patrol againat 
the enemy and he could not know which secret-orders the commander 
had and if he decided to give the order on basis of such secret- 
orders for military reasons. If the accused had already made several 
patrols or if several steamers would have been sunk during this first 
patrol ho surely would have thought more thoroughly about this crier 
which was quite different from the general routine. As, however, 
it was his first patrol and the first case of sinking a vessel he 
did not atop to reason but simply executed the ordei. 

















































Thghocueed has always dented to have known that the 
par pone of this order Wes only murder. He believed In the military 
necessity to remove the pieces of wreck.*.. The thought could not 
come into hie mind that the commander, who was so highly appre¬ 
ciated by^lrn, ooold demand a punishable action from him. He 

re roll.d upon the judgment of Mb commander and acted in 
loyalty to him. is faith that tho commander only demanded what 
waa right must excuse him. The commander alone Is responsible 
for the guidance, ho is the brain and the eye of hie whole crew, 
because he alone sees the fighting actions and only he alone oar. 
therefore daoida what haa to ba done. The others have to obey 
blindly, J-boat men are trained that way and are accustomed to it. 

JO in the "Daily Telegraph'' of October 24th. 1945 it ig 
written as follow 3 : 

5 ?ISv-rr 1 -- 2.-.asfJ-Su. 

' clin » ‘ vho ha ^ gi ir 9n the orders to shoot.” 

If, however, one is willing to recognise the verdict 
and to declare Weiaapfennig guilty, it appears that the death 
penalty to which he is condemned is too high considering the 
special circumstances. There are so many extenuating circumstan¬ 
ces in favor of rfeisspfennig that it doesnot appear necessary 
extinguish hia life. The sentence would not only hit him 
but would also hit his family extraordinarily hard, tfeisspfennig 
is married and father of two little children. The last child 
vre born when he was prisoner of war, be did not even see it yet. 
he is the sole supporter of his family. M the re i atives of his 

wifo are victims of the war. His wife and his 2 little children 
are without any means and help* 
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I therefore request to change the sentence against 
Weisspfennig into imprisonment. He certainly is worthy of 
such grace as he, except for this one case, has led a blameless 
life as man as well as a soldier and was ever ready to help 


all others 


l 1 he defendant 


Hamburg, October 26th.1945. 
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